
Determinations of the Status of Local Programs by State Agencies

Under Parts B and C of the

Individuals with Disabilities Education Act (IDEA)

It will be necessary for States to consider a number of factors when establishing their “Determinations” process under IDEA sections 616 and 642.  Certainly, the most important of these is to ensure that the process includes all of the required components.  As discussed below, States must consider performance on compliance indicators, data integrity, uncorrected noncompliance issues and relevant audit findings.  Developing a process that ensures consideration of all of these factors will likely involve a multi-faceted approach.  Because each State is expected to develop a process that reflects their unique context, it is clear that a variety of strategies will be used to meet this federal requirement.  However, despite anticipated differences in approach, there will also be some commonality with regard to the entire range of issues that States will address as well. 

Purpose 

The purpose of this document is to provide guidance on the annual determinations that must be made under IDEA of local programs performance in meeting the requirements and purposes of the IDEA.  This document addresses:

· OSEP requirements of States; 

· Determination categories and state enforcement;

· Issues and challenges for States to consider in the decision making process now and in the future;

· Involving stakeholders in developing a determination process; and

· Resources and references.

OSEP Requirements of States 

OSEP provided guidance to States on how they are to make determinations of status of local programs. These are in the FAQ document of 10/19/2006 (http://www.rrfcnetwork.org/images/stories/FRC/spp_mat/determinations%20faqs.doc).

Below are OSEP requirements of states as stated in the FAQ document:

· States are required to enforce the IDEA by making “determinations annually under IDEA section 616(e) on the performance of each LEA under Part B and each EIS program under Part C.  
· States must use the same four categories in IDEA section 616(d) as OSEP in making determinations of the status of LEAs/EIS programs. These categories are: 

· Meets Requirements;

· Needs Assistance;

· Needs Intervention; and 

· Needs Substantial Intervention.

· States MUST consider:

· Performance on compliance indicators;

· Whether data submitted by LEAs/EIS programs are valid, reliable, and timely;

· Uncorrected noncompliance from other sources; and

· Any audit findings.

· In addition, States could also consider:

· Performance on performance indicators; and 

· Other information.

There is nothing in the IDEA statute or regulations that addresses a timeline for when States must make their annual determinations regarding the performance of the LEAs/EIS programs in their States.  However, States need to make the determinations as soon as possible after making their annual report to the public on the performance of each LEA/EIS program.  

States must inform each LEA/EIS program of the State’s determination regarding that LEA/EIS program.  However, the IDEA does not require States to report to the Department or to the public the determinations the State makes regarding the performance of each LEA/EIS program, although States may choose to do so.  

The State’s public reports of LEA/EIS program performance and its determinations provide valuable data and information to these local programs on how their program compares to the State’s targets. States will want to be timely in informing LEAs/EIS programs of their determinations so programs can take actions necessary for improvement.  In addition, there may be implications under the State’s determinations for the State’s award of funds to LEAs/EIS programs so the State would ideally make its determinations before LEA subgrants are issued or funds under subawards or contracts are signed or renewed to EIS programs. 

Determinations and Enforcement

As noted above, States must use the same four categories as OSEP in making determinations of the status of local programs. These categories are 

· Meets Requirements;

· Needs Assistance;

· Needs Intervention; and 

· Needs Substantial Intervention.

Enforcement actions for these categories are described in section 616(e) of the IDEA and also in the Part B regulations at §§300.603 and 300.604.  States must use appropriate enforcement actions listed at section 616(e) and in the Part B regulations at  §300.600(a) that refers to the actions listed in §300.604.  Not all of the enforcement actions included in section 616(e) and §300.604 may be applicable or appropriate for a State in determining the appropriate enforcement actions against specific LEAs/EIS programs.  The Part B regulations at §300.600(a) specifically designate the enforcement actions that States must apply after an LEA is determined to “Need Assistance” for two consecutive years, “Need Intervention” for three or more consecutive years or immediately when an LEA is determined to be in “Need of Substantial Intervention.”  

In other words, when a State determines that an LEA:

· Needs Assistance for two consecutive years, the State must take one or more of the following enforcement actions in §300.604:

· (a)(1): Advise programs of available sources of technical assistance to address areas on which the program needs assistance; or

· (a)(3): Identify programs as high risk grantee and imposing conditions on use of funds.

· Needs Intervention for three or more consecutive years, the State must take one or more of the following actions in §300.604:

· (b)(2)(i): Require the program to prepare or implement a corrective action plan to correct the identified area(s); or

· (b)(2)(v): Withhold, in whole or in part, further payments to programs.

· Needs Substantial Intervention at any time, the State must take the following enforcement action in §300.604:

· (c)(2): Withhold, in whole or in part, any Part B funds.

In addition to the minimum enforcement actions noted above, a State also may use any other enforcement mechanisms and actions available to it (such as those included in State rules, regulations, or policies) to enforce the IDEA.  For example, a State might advise an LEA/EIS program of available technical assistance on areas on which the program needs assistance after the first year the program is identified as needing assistance, or require more rigorous reporting on the area needing improvement.

Issues and Challenges for the State

States need to consider a number of issues in preparation for making determinations of the status of local programs. 

· How can we ensure that the process for making determinations is perceived as fair and equitable?

· How can we develop a determinations process that can be clearly articulated and understood by LEAs/EIS programs?

· Will the decision making process be strictly internal – State staff – or involve stakeholders? 

· What is the relationship of the public report and program determination? 

· What will serve as the criteria to assign each LEA/EIS program in one of the four determinations categories?

· How will the State take into consideration data that are more recent than the last report to the public? How will the State take into consideration improvement even when programs do not meet the State target?

· How many compliance and results indicators should our State include to achieve a comprehensive process for making determinations?
· What standards are set by the State for determining whether local program data are valid, reliable, and timely?    

· What specific criteria will be used, if any, besides those the State must use? 

· Whether some outcome indicators have more importance in the State at a particular time? 

· Does the State want to inform LEAs/EIS programs of their draft determinations to request feedback? 

· Will the State have an appeals process by local programs? 

· Should our State include student or system results indicators as well as the required compliance indicators?

· What is the message the State sends to the public if the criteria for making determinations relies solely on program’s performance on procedural compliance indicators?  

· Will the State consider data from dispute resolutions – complaints, hearings or appeals - as part of the State’s criteria?

· How will the State incorporate new indicators into the decision making process in future years?

· To what extent can a State automate the determinations task?

· Does the State intend to report the determinations to the public (recognizing that the State’s correspondence informing the LEA/EIS program is likely available to the public through State freedom of information laws)?

· How will the State use the determinations of LEAs/EIS programs to guide or inform the State in whether to revise its SPP improvement activities?

· How are State resources to be allocated for each of the determination levels?  For example, how will the State allocate resources for LEAs/EIS programs identified in the needs assistance category?

· States are required to enforce the IDEA by making “determinations annually under IDEA section 616(e) on the performance of each LEA under Part B and each EIS program under Part C.  

· What implications will making determinations have on current resources and allocation of resources?
Involving Stakeholders:  State Advisory Panels and State Interagency Coordinating Councils

State leadership—along with meaningful stakeholder involvement—are integral components in developing a determinations process that will be perceived as fair and equitable by LEAs/EIS programs.  The functions of the State Advisory Panel (SAP) as described in section 1412(a)(21) of IDEA (Part B) and the State Interagency Coordinating Council (SICC) as described in section 635(a)(10) of IDEA (Part C) provide States with some mechanisms for obtaining stakeholder input and feedback on a wide variety of issues related to establishing a determinations process.  As many well know, the role of the State Advisory Panel (SAP) is to advise on rules or regulations proposed by the State in such matters as evaluation and reporting data, the development of corrective action plans, and in policies related to coordinating Part B services provided to children and youth with disabilities.  A similar advisory role is shared by the SICC, which must, under IDEA section 641(e)(1)(D), also prepare and submit an annual report to the Governor and the Secretary on the status of early intervention programs operated within the State.  As such, both the SAP and the SICC can serve important roles in helping the State identify appropriate criteria in the determinations process. 

In some instances, States may have a stakeholder group other than the SAP or SICC that has also assisted in the development of the State Performance Plan (SPP) and Annual Performance Report (APR) and States may wish to continue the involvement of these stakeholders in developing the State’s determinations process under Parts B and C of the IDEA.  Even while acknowledging that States will likely involve various types of stakeholder groups to one extent or another, issues will need to be addressed regarding the general nature of their involvement.  However, for those States seeking to more actively engage their SAPs and SICCs in decision-making activities, the task of establishing a determinations process appears to be an ideal opportunity for this to occur. 

Advantages in obtaining stakeholder input include:

· Involving stakeholders helps to diminish the burden of having only a relative few make decisions that will have widespread impact. 

· Involving stakeholders helps to secure “buy-in,” particularly from constituencies most likely to question the accuracy and efficacy of the determinations process.

· Involving stakeholders adds “transparency” to the decision-making process.

Nature of Stakeholder Involvement

States will need to consider various issues related to how stakeholders will be involved in the development of the determinations process.  As indicated previously, one very important thing to consider is the extent to which stakeholders will be involved.  For example, some States may choose to deliberate internally and perhaps even “field test” various strategies before presenting these options a stakeholder group.  In this capacity, the involvement of stakeholders will be largely advisory.  In contrast, other States may wish to include stakeholders more directly in the development of the determinations process.  In this case, stakeholders are involved from the very beginning in helping with decisions about the “nuts and bolts” of the determinations process.  In any event, it is likely that States will select an option most consistent with their historical relationships in working with stakeholders.

Irrespective of what approach to involving stakeholders is selected—States will need to consider questions related to the stakeholder process.  Several of these questions are indicated below:

· “To what extent will LEAs/EIS programs be represented as stakeholders?”—A critical question since LEAs/EIS programs will be most directly impacted by the process the State uses to make determinations.

· What process will be used to establish a consensus among stakeholders?—Much of the work involved in setting criteria for determinations will be contingent upon agreement of “decision rules.”

· How will the stakeholder group be facilitated?—Some States may consider using external facilitation by a person or entity perceived as “fair.” 

Stakeholders can play an important role in helping the State to develop strategies for the determinations process. As such, it is important for the State to recognize their potential contributions and begin the process of establishing a determinations process by approaching it as a “stakeholders first” attitude.  One of the “latest” performance-based methods to support this way of thinking is reflected in the “Performance Prism,” a model entirely predicated on the assumption, Start with stakeholders—not strategies.”  Research from Neely, Adams, and Kennery (2002), for example, points out that strategies represent the “route” you take—the how to reach the “final destination”—which, in this case, is developing a fair and equitable approach to making determinations on the performance of LEAs/EIS programs. 

Resources and References

· SPP/APR Part C Indicator Overview (http://www.rrfcnetwork.org/images/stories/FRC/spp_mat/nac_materials/c%20indicator%20overview.doc)

· SPP/APR Part B Indicator Overview (http://www.rrfcnetwork.org/images/stories/FRC/spp_mat/nac_materials/b%20indicator%20overview.doc)
· Determinations Summary Report – Part C 
· Determinations Summary Report – Part B
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